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OPINION

The defendant, Donovan Daniel, a seventeen (17) year old, was transferred from juvenile
court to circuit court and indicted by a Weakley County Grand Jury on the following six counts:
Count One, first degree premeditated murder of Clarence Jones; Count Two, first degree felony
murder of Clarence Jones in perpetration of and while intending to commit robbery; Count Three,
first degree felony murder of Cassandra Tamakia Thomas in perpetration of and whileintending to
commit first degree murder; Count Four, first degree fdony murder of Cassandra Tamakia Thomas
in perpetration of and whileintending to commit robbery; Count Five, especially aggravated robbery
of Clarence Jones; and Count Six, possession of acontrolled substance with intent to sell or deliver.

The defendant filed apretrial motion to suppress his statementsto police, which was denied
by thetrial court. The state gave notice of itsintent to seek a sentence of life without the possibility
of parole. The defendant filed an ex parte motion requesting the court to provide a mitigation expert
for the defense, which thetrial court denied. The defendant wastried by ajury and found guilty of
all six counts.

Thejury sentenced the defendant to lifein prison for Counts One and Two; and lifein prison
without the possibility of parole for Counts Threeand Four. Thetrial court merged the conviction
for Count Two, felony murder of Clarence Jones, into the conviction for Count One, premeditated
murder of Clarence Jones. Thetrial court also merged theconviction for Count Four, felony murder
of Tamakia Thomas based on the underlying felony of robbery, into the conviction for Count Three,
felony murder of Tamakia Thomasbased onthe underlying felony of premeditated murder. Thetrial
court sentenced the defendant to twenty (20) yearsfor the especially aggravated robbery conviction,
Count Five, and to one (1) year for the possession of marijuana with intent to resell conviction,
Count Six. The trial court ordered the sentencesto be served concurrently.

Thetrial court denied the defendant’ stimely filed motion for anew trial. A timely noticeof
appeal was filed with this court. In this appeal, the defendant raises the following three issues: (1)
whether the trial court erred in denying the defendant’s motion to suppress three incriminating
statements made by the defendant; (2) whether the trial court erred in denying the defendant’s
request for amitigation expert; and (3) whether the evidenceis sufficient to sustain the convictions
for premeditated and felony murder in the first degree.

FACTS

The defendant gave several statements to the police, which established the following
sequence of events as told by the defendant. On the afternoon of June 2, 1999, the defendant and
two other youngmen visited the victim, Clarence Jones homein Martin, Tennessee. The defendant
and his friends smoked marijuanawith Jones. After the defendant’ stwo friends left, Jones and the
defendant smoked more marijuanaand the defendant drank amixed drink. During thistime, aman
came to the home and bought marijuana from Jones. After he left, the defendant drank another
mixed drink. Misty Schrems and a couple of her friends also came over to buy marijuana from
Jones. Ms. Schrems and the other guests remained at the victim’s home with the defendant and
Jones for afew hours. They al smoked more marijuana. Several more people cameto the house
and bought marijuana from Jones. After everyone but the defendant and Jones had left, Shannon
Parham and Natasa James cameto the house. By thistime, the defendant was*startingtofeel crazy”
and tried to “get with” one of the girls. The two girlsleft after twenty or thirty minutes.

The defendant and Jones continued to smoke marijuana and drink alcoholic beverages until
Jones’ roommate, TamakiaThomas, came home. Shortly after Thomas arrived home, Jones rolled
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another marijuana cigarette and went to hisroom to “play somemusic.” Thedefendant went to the
kitchen and picked up Jones' riflefrom the counter. The defendant walked into the hallway |eading
to Jones' bedroom. The defendant shot and killed Jones, who was standing in his bedroom. The
defendant did not think that Jones saw him with the gun prior to being shot. Neither the defendant
nor Jones said anything before the defendant shot Jones. The other victim, Tamakia Thomas, was
inthe bathroom with the door shut when the defendant shot Jones. The defendant turned around after
shooting Jonesand was startled to find that Thomas had opened the bathroom door and was standing
just inside the bathroom. The defendant shot and killed Thomas.

After killing Jones and Thomas, the defendant walked around for amoment and tried to
gather histhoughts. He started looking for some money to “get out of town.” The defendant took
money from Jones' pocket and Jones' dresser. Healso took aring off of Jones' finger and thewatch
from hiswrist. At this point, someone began knocking on the front door. The defendant put a sock
on hishand and tried to escape out of the window in Jones' room. The knocking stopped before the
defendant was ableto get out the window, so he went out thefront door instead. Beforeleaving in
Jones' car, the defendant grabbed the murder weapon and alarge bag of marijuana. The defendant
droveto Union City, where he “ stashed” the murder weapon inadumpster. He aso left Jones car
in the parking lot of the Wa-Mart in Union City. A friend of the defendant, Mitchell Avent, then
drove the defendant to a motel, aso in Union City. Mr. Avent went inside and paid for the room
with money the defendant had taken from Jones. The defendant spent the night at the motel and
called Mr. Avent to pick him up around noon the next day. Mr. Avent drove the defendant to his
home in Martin, and the defendant “went on about [his] day like nothing had happened.”

Mitchell Avent testified for the state at the defendant’ strial. Mr. Avent was charged as an
accessory to the murders. As part of a plea agreement, he pled guilty and received two years of
probationin exchangefor histestimony. Mr. Avent testified that the defendant cameto Mr. Avent’s
girlfriend s house around eleven o’ clock p.m. on the night of the murders. At that time, Mr. Avent
waslivingin hisgirlfriend shouse, which waslocated in Union City. The defendant told Mr. Avent
that he had killed Jones and Thomas and asked if Mr. Avent knew of anywhere that the defendant
could stay. Mr. Avent told the defendant that he could not stay there and that he did not know
anyone else that he could stay with. The defendant asked Mr. Avent to help him dispose of Jones
car. Mr. Avent agreed to follow the defendant to al ocation wherethe defendant could leavethecar.
They stopped at adumpster on the way so that the defendant could throw away the murder weapon.
Mr. Avent tedtified that he told the defendant that he should get rid of the weapon. Mr. Avent said
that his girlfriend was afraid of the defendant and that he did this at her request. The defendant left
Jones’ car in the Wal-Mart parking lot in Union City.

After leavingthe Jones' car at Wd-Mart, Mr. Avent took the defendant to amotel in Union
City. Hegot aroom for the defendant with money that the defendant gave him. The next day, Mr.
Avent returned to the motel to pick up the defendant. At this time, the defendant gave Mr. Avent
a Rolex watch belonging to Jones, which Mr. Avent later gave to the police. Mr. Avent took the
defendant back tothe defendant’ shomein Martin. Thedefendant, however, returnedtoMr. Avent’s
house later that evening and asked Mr. Avent to provide an alibi for him during the time that the
murders were committed. Mr. Avent refused and asked the defendant not to mention his name to
the police.

From hisconversationswith the defendant, Mr. Avent got theimpression that the defendant’ s
motive for killing Jones and Thomas was Jones money. Mr. Avent clarified that the defendant
never specifically told Mr. Avent why he had murdered Jones and Thomas, but did tell Mr. Avent
that he knew that Jones had some money before he killed him. Mr. Avent also testified that the
defendant appeared to have been smoking marijuana on the night of the murders because his eyes
werered. Mr. Avent did not, however, indicate tha the defendant was otherwise impaired. He
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stated that the defendant appeared to know what he was doing.

Natasa James al so testified for the State. Ms. James visited the home of Jones and Thomas
on the night of the murders to get money that Jones owed her for a washer and dryer that she had
recently sold to Jones. Her roommate, Shannon Parham, waswith her, and they arrived at the home
between eight and eighty-thirty p.m. The defendant and Joneswere done in the home. When Ms.
James walked inthe door, the defendant was standing and holding arifle, which was pointed in her
direction. Jones told the defendant to put the gun down. The defendant lowered the gun but
continued to hold the gun while the two women were there. The group sat in the living room and
at some point the defendant asked Ms. Jamesif he could touch her leg. Shortly thereafter, the two
women |eft.

Ms. Parham also testified at the defendant’s trial. Ms. Parham corroborated that the
defendant had arifle in his possession the entire time she and Ms. James were there. Ms. Parham
did not notice any unusual behavior by the defendant. Based on her observation, the defendant and
Jones were not in any type of disagreement.

Misty Schremstestified that shealso visited thevictims homethe night of themurders. Ms.
Schrems, along with two friends, arrived at about five or five-thirty p.m. and stayed until about eight
or eight-thirty p.m. The defendant and Jones were the only people there during that time. Ms.
Schrems said that everyone was drinking beer and smoking marijuana while she was there. Jones
had a large shopping bag in the kitchen, which was full of marijuana. She said that it wasinplain
view for the defendant to see many times while she was there.

Ms. Schremsreturned to thevictims homearound eleven-thirty p.m. the samenight. Jones
car was not in the driveway, and no one answered the door. Ms. Schrems returned home but
continued to telephone the victims home throughout the next day. Unable to reach the victims by
telephone, Ms. Schrems returned to the victims' home around six-thirty p.m. Finding the door
unlocked, she went inside to leave anote. The stereo wason and very loud. Ms. Schremstried to
turn down the stereo in the living room but realized that it was not on. She went to the bedroom to
turn off the other stereo. That waswhen she saw that the room had been torn apart and found Jones
body lying on thefloor. Ms. Schrems became very upset and ran outside the home screaming that
Joneswasdead. Whileinsidethe house, Ms. Schrems noticed that there was some marijuanaon top
of thedryer. Afraid that Ms. Thomas would get in trouble if the police found it, she re-entered the
homeand took the marijuanato the bathroom, intending to flush it downthetoilet. When shewalked
into the bathroom, however, she discovered Ms. Thomas' body lying in the bathtub. Ms. Schrems
left the marijuanain the doorway of the bathroom and ran back out of the home screaming that both
Jones and Thomas were dead. She screamed for the neighborsto call the police but jumped in the
car and |eft before the police arrived. Ms. Schrems said that she panicked and drove to the home of
Thomas' family to tell them that she was dead. Ms. Schrems then accompanied Thomas' family
members back to the victims' home and talked with the police.

Chad Johnson, aforensic scientist for the Tennessee Bureau of Investigation, examined the
evidence at the scene of the murders and the evidence collected from the defendant’ sresidence. Mr.
Johnson testified that the body of Clarence Jones was found in the bedroom and that the body of
Tamakia Thomas was found in the bathtub. Photographs of the locations of the bodies were
introduced asevidence. Alsointroduced asevidencewere Jones' ring, alarge bag of marijuana, and
a shirt with blood on it, al found in a dumpster near the defendant’s home. Mr. Johnson also
testified that he found money in the sole of one of the defendant’ s tennis shoes.

A forensic pathologist, Dr. Gunther, performed autopsy examinations of both victims. Dr.
Gunther testified that both victims died from a single gunshot wound to the head. Mr. Jones was
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shot in the back |eft side of his head above the ear. Ms. Thomas was shot in the forehead from an
estimated distance of anywhere between a half afoot and two feet. Dr. Gunther testified that the
gunshots to both victims likely caused immediate death.

Law enforcement officers Rick Kelly, David Moore, and Joe Walker al so testified about the
events that |led to the defendant’ sarrest. Thistestimony is addressed, infra, in our analysis of the
admissibility of the defendant’s confessions.

ANALYSIS

The defendant challenges (1) theadmissibility of severa statements made by the defendant
to police officersduring custodial interrogations, (2) thetrial court’srefusal to appoint amitigation
expert for the defense, and (3) the sufficiency of the evidence to support his convictions for
premeditated and felony murder.

I. Admissibility of Statements

Thedefendant filed apretrial motion to suppresshisconfessionsto police onthe groundsthat
the statements were not voluntary. After an evidentiary hearing, the trial court found that the
defendant’s statements were voluntary and denied the defendant’s motion to suppress. The
defendant now challengesthetrial court’ sruling and the admissibility of the statements. Precisdy,
he argues (1) theinitial detention of him by police officers was without probable cause and illegal,
and, therefore, all subsequent statements made by the defendant must be suppressed; (2) that the
statements were obtained without a knowing and voluntary Mirandawaiver; and (3) the Satements
were coerced through physical deprivation of sleep and food and illusory promises of leniency and,
therefore, were not voluntary. The illusory promises to which the defendant refers are alleged
statements by one of the investigating officersto the defendant urging him to cooperate with police
in order to avoid the death pendty. The defendant was seventeen (17) yearsold, ajuvenile, at the
timethe offenses were committed and thus, could not receive the death penalty for the crimes. Tenn.
Code Ann. § 37-1-134 (a)(1).

We begin by addressing the state’ sargument that the defendant waved the i ssues of whether
therewas aninadequate Mirandawaiver and an unlawful detention because hefailed to allege either
of these grounds at the trial level. The defendant’s pretrial motion to suppress alleged that the
statementswerenot voluntary but did not rai setheissue of whether the statementswereinadmissible
as fruit of an unlawful detention. In this court, the defendant for the first time contends that his
detention was unlawful and that the statements made as a result of such unlawful detention should
have been excluded from evidence asfruit of the poisonoustree. The defendant does not addressthe
state’ s assertion that he waived all arguments not raised a the trial level, nor does he give areason
for his delay in raising the arguments.

We agree that the issue of whether the defendant’ s statements are inadmissible because he
was unlawfully detained was waived when hefailed to raise that issue at the trial levd. It haslong
been established that an appellate court will not consider an issue raised for the first time in the
appellate court. Lawrence v. Stanford, 655 SW.2d 927, 929 (Tenn. 1983). Nor may adefendant
litigate an issue in the trial court on one ground, abandon the ground, and assert a new basis or
ground for his contentionin thiscourt. Statev. Mathews, 805 S.W.2d 776, 781 (Tenn. Crim. App.
1990), perm. to appeal denied, (Tenn. 1990); State v. Aucoin, 756 S.W.2d 705, 715 (Tenn. Crim.
App. 1988); State v. Brock, 678 S.W.2d 486, 489-490 (Tenn. Crim. App. 1984). Although this
court may, in certain circumstances, address as plain error an issue that would otherwise be waived,
we conclude that the application of the plain error doctrine is not appropriate in the instant case.
Tenn. R. App. P. 13(b); State v. Adkisson, 899 SW.2d 626, 638-39 (Tenn. Crim. App. 1994).
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Accordingly, we find the issue of whether the defendant’ s satements should have been suppressed
because they were a product of the defendant’s unlawful detention by police officers to be
procedurally defaulted. However, the adequacy of the defendant’ s Miranda waiver was addressed
at the pre-trial suppression hearing and, therefore, was not waived.

Evidence Presented at Pretrial Suppression Hearing

In the present case, three police officers, the defendant, and the defendant’ s mother testified
at thepre-trial suppression hearing. Based upon thetestimony, thefollowing factswere not disputed.
The defendant’ s mother brought him to the police station for questioning between eight and ten
o’ clock p.m. the day after the murders were committed. The defendant was not a suspect at this
time. However, the police had received information indi cating that the defendant wasthel ast person
to seethevictims alive. The defendant did not make any incriminating statements during the first
interview with police and returned homewith hismother. After verifying that the defendant had lied
about what time he arrived home the night of the murders, the police asked the defendant’ s mother
to bring him back to the station. The defendant and his mother returned to the station. At around
midnight, the defendant gave another written statement, which was not incriminating. The
interviewing officer did not Mirandize the defendant prior to him making the statement. Aroundone
o'clock am., the defendant was Mirandized and questioned again by two other officers. This
guestioning lasted until about two-thirty am., when the defendant’ s mother asked if they could go
home and get somerest. The officersindicated that the defendant was freeto go but requested that
they beallowed to search hisresidence. The defendant’smother gave her permission for the search,
and the officers followed her and the defendant home.

At the defendant’ s residence, the officers did not permit the defendant to enter his home
becauseof the possibility that he might contaminatethe scene. At least one officer remained outside
with the defendant at all times. He was not permitted to liedown in hismother’ scar to rest because
the officers were afraid that he might try to leave. Therefore, the defendant alternatdy sat and laid
down on the sidewalk and the hood of his mother’s car. At some point before dawn, the officers
decided to cal the crime scene van to conduct a more thorough search for evidence. While they
waited for the van to arrive, one of the officers searched a nearby dumpster and found a bag of
marijuana and some clothing inside. The officer immediately confronted the defendant with what
he had found. At first, the defendant denied any knowledge about the items that were found but
later admitted, after talking with his mother, that he had placed the marijuanain the dumpster. The
defendant said that the victim, Clarence Jones, had “fronted him” the marijuana but continued to
deny involvement in the murders.

While they waited for the crime scene van to arrive, the defendant and an officer, Captain
Moore, discussed the seriousness of the crimes and the possible punishments. Captain Moore
advised the defendant that it would bein hisbest interest to cooperate with theinvestigating officers.
After the crime scene van arrived, the defendant’ s arms were tested for gun residue and his shoes
were taken to test what appeared to be blood splatter on them. Once the officers were gpprized of
the blood splatter evidence and identified a ring, found in the bag of marijuana, belonging to the
victim, the defendant was handcuffed and told that he was being placed under arrest for possession
of marijuana. At this point, the defendant confessed to the murders. The defendant’s mother was
notified that the defendant was being taken into custody, and a juvenile officer was called to the
scene. Ataround eight 0’ clock a.m., thedefendant wastransported to the police station. Oncethere,
the defendant wasgiven Mirandawarningsagan and signed awritten waiver beforegiving awritten
confession.

The defendant’s allegations concerning the promises of leniency were disputed at the
suppression hearing. Captain Moore wasasked if he told the defendant that he would get the death

-6-



penalty if he did not cooperate with police. Captain Moore responded that he did not recall ever
mentioning the death penalty to the defendant. Headmitted, however, to advising the defendant that
“thiswas acrimethat could land himin jail for alot of years’ and that it would be to his benefit to
cooperate with the police. Captain Moore further admitted that during the discussion with the
defendant concerning possible punishments, he was not aware that the death penalty was not
available as a punishment for juvenile defendants. Captain Moore said that the juvenile officer
advised him of such after his conversation with the defendant but continued to maintain that the
death penalty was never discussed with the defendant.

The defendant and his mother both testified and related their version of how the events
transpired. The defendant said he had slept until noon the day he was questioned but alleged that
hewasstill very tired duringthelate-night/early-morningquestioning. Heaso testified that Captain
Mooretold himif he cooperated by confessing to the crimes, he might not get the death penalty. The
defendant said that this conversation occurred in his mother’s bedroom after Captain Moore
accompanied him to the bathroom, and that no one else was present at the time. The defendant
further alleged that after Captain Moore placed handcuffs on him and placed him in the back of a
police car, hetold the defendant that it was hislast chancetotalk. He said that Captain Moore then
asked if hewanted to take“ alittlewalk totalk.” Thedefendant testified that he believedthe Captan
to be saying that it was his last chance to avoid the death penalty. The defendant claimed that he
confessed to the murders because of hisphysicd exhaustion and fear of the death penalty.

Thedefendant’ smother verified that the defendant wasquesti oned of f and on from sometime
around nine o’ dock p.m. until thenext morning when he wasarrested and takeninto police custody.
Shetestified that the defendant wasvery tired and that sherequested several timesthat he bedlowed
to sleep on the couch. She said that the officers would not | et the defendant lie downin her car even
though she had the keys and there were two cars parked behind it. She did not hear Captain Moore
mention the death pendty.

Analysis of Suppression Evidence

When addressing the defendant’ s arguments regarding the admissibility of his statements,
thiscourt lookstothefactsadduced a the suppression hearing, which are most favorableto the State
asthe prevailing party. State v. Daniel, 12 SW.3d 420, 423 (Tenn. 2000) (quoting State v. Odom,
928 SW.2d 18, 23 (Tenn. 1996)). In considering the evidence presented at the hearing, this court
extends great deferenceto thefact-finding of the suppress on hearing judge with respect to weighing
credibility, determining facts, and resolving conflicts in the evidence. Daniel, 12 SW.3d at 423.
Indeed, thesefindingswill be upheld unlessthe evidence preponderatesotherwise. 1d. Furthermore,
this court may consider the entire record, including the evidence submitted both at the suppression
hearing and at trial, in evaluating the correctness of the trial court's ruling. State v. Henning, 975
S.W.2d 290, 297 (Tenn.1998).

After hearing all of the evidence, the trial court in the instant case made the following
findings:
Thereis no Mirandaissue involved in this case.

... [T]he defendant, although a high school dropout, is alert and
intelligent. He has a high 1Q of 133, and he is also street smart.
Thereisnothingin the record to suggest that he was too immature to
understand the statements he was making and the consequences of
those statements.



... [T]hereisnothing in the record to suggest that thelate hour of the
statements or the fact that he had not eaten for some period of time
was of any consequence.

Likewise, the fact that he was under interrogation for a considerable
period of time is inconsequential. The statements were not
continuous, but a series of conversations with lengthy breaks in
between and the defendant’ s mother was with him.

The claims of a promise of leniency isfactually disputed. The court
accepts the testimony of Captain Moore, that he did not tell the
defendant he could avoid the dectric chair by cooperating with the
police. . ..

... It was only when evidence began to mount against the defendant
that he confessed to these crimes. The motion is overruled.

Based upon our review of the record, we conclude that the evidence does not preponderate
againd the trial court’s finding that “there is no Mirandaissue in this case.” There was sufficient
evidenceto establish that theofficerscomplied with the Mirandarequirementsand that the defendant
knowingly waived his Miranda rights. According to Captain Moore, the defendant was read his
rights before Captain Moore questioned him at the police station. The defendant confessed afew
hours later, after he was placed under arrest for possession of marijuana The defendant was read
hisrights again and signed awritten waiver of hisMirandarights before giving awritten confession
at the police station. Thetrial judge examined the written Mirandawaiver and questioned Captan
Moore about it when it was introduced as an exhibit at the suppression hearing.

The evidence was also sufficient to support the trial court’s determination that the
confessionswerevoluntary. 1t was undisputed that the defendant wastired and had beenup all night
when he gave the incriminating statements. However, thetrial court found that the presence of the
defendant’ s mother, the lengthy breaks between questioning, the defendant’ s high 1Q, and the fact
that the defendant had sl ept until noon the day he was questioned were sufficient to establish that the
statements were voluntary. Additionaly, the trial court specifically accredited the testimony of
CaptainMooreregarding thedleged promisesof |eniency involvingthe death penalty and found that
no such comment was made.

We concludethat the evidencein the record does not preponderate against thefindings of the
trial court. We also note that areading of the trid record reveds that it was the defendant who
introduced into evidence the two written confessions during the cross examination of Detective
Walker, despite his strenuous argumentsagainst their admission at the pretrial suppression hearing.
We conclude that the trial court did not err in denying the defendant's motion to suppress his
statementsto police. Thisissue iswithout merit.

II. Denial of Mitigation Services

The defendant filed an ex parte motion requesting the appointment, at state expense, of a
mitigation expert. At the ex parte hearing on the defendant’ s motion, defense counsd stated that
because the state was seeking life without parole, the jury would impose the sentence and that the
jury would consider aggravating and mitigating factors. He then requested that the court grant the
funds for a mitigation specialist in this non-capital case. The only authority upon which the
defendant based hisrequest was the general proposition that state funds are available in non-capital
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cases“for such things as psychiatricevaluations.” Both in hismotion to thetrial court and at the ex
parte hearing, the defendant requested the state funds* in order to fully investi gate and document and
present” the mitigation evidence. At the time of the ex parte hearing, defense counsel had not
received the affidavit from themitigation expert, Dr. Frank Einstein. Thetrial court found that there
was no authority to grant the motion in a non-capital case and denied the defendant’s motion. An
order denying defendant’ s request was entered on January 13, 2000.

We concludethat thetrial court’ sfinding that therewas no authority to grant the defendant’ s
motion for expert servicesin anon-capital casewasincorrect. Based upon our review of therecord,
however, we conclude that the trial court did not err in denying the defendant’ srequest for a state-
funded mitigation expert because the defendant did not demonstrate a particularized need for the
expert services.

In Ake v. Oklahoma, the United States Supreme Court established an indigent defendant’s
right to certain expert services when it held that the denia of a state-funded psychiatrist to an
indigent defendant violates due process “when [adefendant’ s| sanity a the time of the offenseis
seriouslyinquestion.” 470U.S. 68, 70 (1985). The Court reasoned that fundamental fairnesswould
not be met if “as a rexult of his poverty, a defendant is denied the opportunity to participate
meaningfully” in histrial. Ake, 470 U.S. at 76. Because Ake was a capital case, the question
remained whether due process woul d require the appointment of an expertinanon-capital case. The
Tennessee Supreme Court answered this question in the affirmative.

In Tennessee, expert services are availableto indigent defendants in both capital and non-
capital cases. Tenn. Sup. Ct. R. 13 85 (a); State v. Barnett, 909 SW.2d 423 (Tenn. 1995). In 1995,
the Tennessee Supreme Court held that the “due process principle of fundamental fairness applies
toall criminal prosecutions, and does not rest upon the severity of the sanction sought or imposed.”
Barnett, 909 S.W.2d at 428. The court concluded that the principles of Ake, at least with respect to
the assistance of psychiatric experts, are not limited to capital cases. 1d. at 431. Additionally,
Tennessee Supreme Court Rule 13 provides that state-funded expert assistanceis available “in the
trial and direct appeals of al criminal casesin which the defendant isentitled to appointed counsel
..., [when such services| are necessary to ensurethat the constitutional rights of the defendant are
properly protected.” (emphasis added). The purpose of theruleisto ensure that no defendant is
denied the protection of hisor her constitutional rights solely because of indigency. State v. Scott,
33 S.W.3d 746, 752 (Tenn. 2000). “Assuch, the language of Rule 13 servesto emphasize that the
need for expert assistanceisnot limited to capita casesand that the expert assistance sought by a
defendant need not be limited to a particular field of expertise, solong asthe assistanceis necessary
to protect the defendant's constitutional rights.” 1d.

Having concluded that expert services are available to indigent defendants in non-capital
cases, wemust now determinewhether theinstant defendant wasentitled to astate-funded mitigation
expert. The decision of whether to authorize expert services lies within the discretion of the trial
court and will not be reversed on appeal absent a showing of an abuse of discretion. Barnett, 909
SW.2d at 431. The tria court in the instant case, however, applied the wrong legal standard for
evaluating such requests. Therefore, this court must review the record, applying the proper legal
standard, to determine whether the defendant’ s motion was properly denied.

The court in Barnett held that “the defendant must show that a substantial need exists
requiring the assistance of state paid supporting services and that his defense cannot be fully
devel oped without such professional assistance” before atrial court isrequired grant adefendant’s
request for expert services. Barnett, 909 S\W.2d at 430. A two prong test was created to determine
whether a defendant has made the required threshold showing of “particularized need.” Id. The
defendant must first show that he or she “will be deprived of a fair trial without the expert
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assistance.” 1d. Second, the defendant must show that “there is a reasonable likelihood that [the
assistance] will materially assist [him or her] inthe preparation of [the] case.” 1d. A tria court may
properly deny a motion requesting expert services, however, if the defendant merely offers
unsupported assertionsthat the servicesareneeded to counter the State’ sproof. Id.; Statev. Cazes,
875 SW.2d 253, 261 (Tenn. 1994). Furthermore, “whether or not a defendant has made the
threshold showing is to be determined on a case-by-case basis, and in determining whether a
particularized need has been established, atrial court should consider dl facts and circumstances
known to it at the time the motion for expert assistanceismade.” Barnett, 909 SW.2d at 431.

Applying the guidance from above to the facts of the instant case, we conclude that the
defendant failed to satisfy the “particularized need requirement.” In arecent Tennessee Supreme
Court decision, the court concluded that the defendant was improperly denied aDNA expert at the
trial level. Scott, 33 SW.3d at 753. In Scott, the court held that the defendant was entitled to the
expert services because the defendant’s counsel “listed in meticulous detail the reasons needed for
the expert assistance;” such as, “to establish familiarity with proper DNA protocols and to point to
relevant issuesand lines of cross-examination.” 1d. Indeed, defendant’ s counsel offered testimony
of other witnesses who stated that expert assistance was “crucial” to competent representation and
that the subject matter was “inordinately complex and beyond the common understanding of most
attorneys.” Further, another expert witness stated that it was doubtful that the defendant’ s attorney
would even know the relevant issues involved with DNA evidence without some sort of expert
assistance. |d. at 754. Defendant also established that the DNA evidence was inconsistent and that
expert assistance was necessary to determine whether the samples were contaminated and why the
defendant was excluded as a donor in one of the tests. 1d. We conclude there is no such factual
detail in the record before us.

Based upon our review of the defendant’s motion and the ex parte hearing transcript, we
concludethat the defendant failed to specify by factud proof that the services of amitigation expert
were necessary. The defendant only asserted that the state funds were needed “in order to fully
investi gateand document and present” the mitigation evidence. Thoughtheaffidavit of Dr. Einstein,
filed September 6, 2000, listed in small detail some factors concerning defendant’ s childhood, there
was no clear assertion made in themotion or a the hearing concerning how such information would
be used. Unlike Scott, there is little indication as to what an examination by a mitigation expert
might reveal. Thereislittleindication asto how the sought after testimony would differ from other
testimony already provided at trial. The defendant did not demonstrate how the expert might
establishfamiliarity with proper psychiatric, psychological, or other mitigation protocols, nor did he
demonstrate how the expert might point to relevant issues and lines of cross-examination. Lastly,
we note that the defendant did not show how the subject matter was so “inordinately complex and
beyond the common understanding of most attorneys’ asto warrant the need for expert assistance.

Whileit may not be necessary to exhibit a need based on dl of the aforementioned criteria,
adefendant must provide the court with morethan arough framework asto how the serviceswould
be useful. Indeed, maost experts would be hdpful in investigating, documenting, and presenting
evidence. However, the standard by which we measure adefendant’ s request is based on his or her
particularized need. Intheinstant case, defendant hasfailed to demonstratesuchneed. Accordingly,
we affirm the judgment of the lower court denying the defendant’s request for a state-funded
mitigation expert.

I11. Sufficiency of Evidence

Before undertaking our review, we note that the jury found the defendant guilty of four
counts of first-degree murder, two of which were for the murder of Clarence Jones, and two were
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for the murder of Tamakia Thomas. The defendant was found guilty of both premeditated murder
and felony murder of Clarence Jones. Additionally, the defendant wasfound guilty of two alternate
countsof felony murder of Tamakia Thomas. Thetrial court merged the conviction for Count Two,
felony murder of Clarence Jones, into the conviction for Count One, premeditated murder of
Clarence Jones. The trial court also merged the conviction for Count Four, felony murder of
Tamakia Thomas based on the underlying felony of robbery, into the conviction for Count Three,
felony murder of Tamakia Thomas based on the underlying felony of premeditated murder.
Accordingly, proof of either felony murder or premeditated murder is sufficient to sustain the
convictionfor themurder of Clarence Jones, and proof of either theory of felony murder issufficient
to sustain the conviction for the murder of Tamakia Thomas.

Sufficiency of Evidence of Premeditation

The defendant’ s convictions for Count One, premeditated murder of Clarence Jones, and
Count Three, felony murder of Tamakia Thomas based on the underlying felony of premeditated
murder, both depend upon a finding of premeditation. Once a homicide is established, it is
presumed to be second-degree murder. Statev. Brown, 836 S.W.2d 530, 543 (Tenn. 1992). The state
then has the burden of proving that the homicide was premeditated and intentiond to elevate the
offenseto first-degree murder. Id. “Premeditation” is described as “an act done after the exercise
of reflection and judgment.” Tenn. Code Ann. § 39-13-202(d). To find a defendant guilty of
premeditated murder, the jury must determine that “the intent to kill was formed prior to the act
itself” and that “the accused was sufficiently free from excitement and passion as to be capable of
premeditation.” 1d. “‘ Intentiond’ refersto aperson who actsintentionally with respect to the nature
of the conduct or to aresult of the conduct when it is the person’s conscious objective or desire to
engage in the conduct or cause theresult.” 1d. § 39-11-302(a).

The defendant allegesthat the evidence isinsufficient to support afinding of premeditation
in the murder of Clarence Jones. Particularly, he asserts that the state’ sevidence “is entirely to the
effect” that the defendant “lost it” when he shot the victims. He further asserts that the defendant
was at all relevant times “ quite serioudly intoxicated.” Therefore, he concludes that the evidence
was sufficient only to sustain a conviction of second-degree murder. We disagree.

When an accused challenges the sufficiency of the convicting evidence, the standard of
review by an appellate court is “whether, after viewing the evidence in the light most favorable to
the prosecution, any rational trier of fact could havefound the essential d ementsof the crime beyond
areasonabledoubt.” Jacksonv. Virginia 443 U.S. 307, 319,99 S. Ct. 2781, 2789, 61 L. Ed. 2d 560,
573(1979);Tenn. R. App. P. 13(e); Statev. Burns, 979 S.W.2d 276, 286-87 (Tenn. 1998). “A guilty
verdict by thejury, approved by thetrial court, accredits the testimony of the witnesses for the State
andresolvesall conflictsinfavor of the prosecution'stheory.” Statev. Bland, 958 S.W.2d 651, 659
(Tenn. 1997). Questions about the credibility of witnesses, the weight and value to be given the
evidence, aswell asall factual issuesraised by the evidence are resolved by thetrier of fact, and this
court does not reweigh or reevaluate theevidence. 1d. A verdict of guilt removes the presumption
of innocence and replacesit with apresumption of guilt. Therefore, on apped, the Stateis entitled
to the strongest legitimate view of the evidence and dl reasonable and legitimate inferences
therefrom, and the defendant hastheburden of illustrating why the evidenceisinsufficient to support
the verdict rendered by thejury. Id.; State v. Tugdle, 639 SW.2d 913, 914 (Tenn. 1982).

Because premeditation entails proof of a state of mind about which there may be no direct
evidence, “cases have long recognized that the necessary elements of first-degree murder may be
shown by circumstantial evidence.” State v. Brown, 836 SW.2d 530, 541 (Tenn. 1992).
Premeditationisaquestion of fact to be determined by thejury. Statev. Suttles, 30 S.W.3d 252, 261
(Tenn. 2000). Thejury may infer premeditation from the manner and circumstances of the killing.
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Statev. Pike, 978 S.\W.2d 904, 914 (Tenn. 1998); Bland, 958 SW.2d at 660; State v. Bordis, 905
S.W.2d 214, 222 (Tenn. Crim. App. 1995). Tennessee courtshavedelineated several circumstances
that may be indicative of premeditation, including the use of a deadly weapon upon an unarmed
victim, Bland, 958 S.W.2d at 660, destruction or secretion of evidence of the murder, State v.
Nichols 24 SW.3d 297, 302 (Tenn. 2000), calmness immediately after the killing, Bland, 958
S.W.2d at 660, and the lack of provocation on the part of the victim, State v. Lewis, 36 S.W.3d 88,
96 (Tenn. Crim. App. 2000).

Considering the proof inthisrecord in thelight most favorableto the state, asweare required
to do, we conclude that the evidence is legally sufficient to support the jury’s finding of
premeditation in the murder of Clarence Jones. The record reflects that the defendant was at the
home shared by Clarence Jones and Tamakia Thomas, the victims, for several hours before the
murderswere committed. Several peoplewerein and out of thevictims' gpartment during thetime
that the defendant wasthere. Some of the vistors smoked marijuana with Jones and the defendant
during which timethe defendant had many opportunities to observe Jones’ large shopping bag full
of marijuana. Two of the visitors also observed the defendant playing with and holding Clarence
Jones' rifle afew hours before the murders.

By the defendant’ s own account, the murderswere committed without provocation against
two unarmed victims. After all of the other guests |eft the apartment, Tamakia Thomas returned
home from work. She was in the bathroom, and Clarence Jones was standing unarmed in his
bedroom with his back to the defendant when the defendant waked to the kitchen, picked up the
rifle, walked to Clarence Jones' bedroom, and shot him in the head. After shooting and killing
Clarence Jones, the defendant also shot Tamakia Thomas in the head as soon as she opened the
bathroom door.

Thedefendant displayed calmnessafter the murdersand disposed of the evidence connecting
himtothemurders. Immediately after the murders, the defendant took thering from Clarence Jones
finger, the money from his pocket, and the bag of marijuanain the kitchen. Hefled inthevictim’'s
car taking the murder weapon with him. He drove to afriend’s house and asked the friend to help
him get rid of thevictim’scar. Thefriend complied and followed the defendant to a shopping center
parking lot where the defendant |eft the victim’'s car. On the way to dump the car, the defendant
stopped and disposed of the murder weapon. The defendant’ s friend took him to amotel where he
paid for a room with the money from Clarence Jones’ pocket and spent the night. The defendant
slept until noon the next day and then returned home where he “went on about [ his] day like nothing
had happened.” He asked Mitchell Avent to provide an alibi for him to police. Sometime before
the police searched the defendant’s home, he also disposed of his bloody clothes, the bag of
marijuana, and Clarence Jones' ring by throwing them in a dumpster near his home. He kept the
money that he stole from Clarence Jones but hid it in the sole of his shoe.

Turning to the defendant’s argument that the defendant’s intoxication at the time of the
murders* strongly militates’ against afinding of premeditation, wenotethat the defendant hasfailed
to citeany authority in support of hisposition. Hefailed to produce any evidence at trid to establish
that his intoxication affected his ability to form premeditation. “Whether a defendant is too far
intoxicated to premeditate .. . . prior to akilling is a question for the jury to determine.” Statev.
Durham, No. 03C01-9802-CR-000631999, 1999 Tenn. Crim. App. LEXIS 750, at * 11 (Tenn. Crim.
App. a Knoxville, July 26, 1999) (quoting State v. Arnold, No. 81, 1988 Tenn. Crim. App. LEXIS
557, at*3 (Tenn. Crim. App. at Knoxville, August 25, 1988)), perm. to appeal denied, (Tenn. 2000).

The jury could have reasonably found that the defendant was able to form premeditation
despitehisuse of drugsand alcohol prior to committing the murders. The evidence adduced at trial
concerning the defendant’ sintoxication revealed that he was coherent enough to drive thevictim’s
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car to Mitchell Avent’s house immediately after the murders. Mr. Avent also testified that the
defendant appeared to know what he was doing. Finally, testimony by other guests at the victims’
home on the night of the murders indicated that the defendant appeared coherent prior to the
murders.

Aspreviously explained, whether akilling is premeditated is a question of fact for the jury
to decide. The jury was in a position to evaluate the testimony of the state’s withesses and the
statements made by the defendant to police. Thejury could infer from the circumstances of the
murder of Clarence Jones that it was premeditated. Accordingly, there is sufficient evidence to
support the felony murder conviction for the murder of Tamakia Thomas based on the underlying
felony of premeditated murder of Clarence Jones.

Felony M urder Based on Underlying Robbery

Having found that sufficient evidence exists to support the defendant’ s conviction for first
degree premeditated murder, we need not addresswhether thereis sufficient evidenceto support the
defendant’ sconvictionsfor first degree felony murder based on the underlying felony of robbery of
Clarence Jones. In acase involving akilling where the jury has found the defendant guilty under
both theories of first-degree premeditated murder and felony murder, the trial court should accept
both verdicts but enter only one judgment of conviction, thereby merging the two verdicts. See
Carter v. State, 958 S.W.2d 620, 624-25 (Tenn. 1997); State v. Addison, 973 SW.2d 260, 267
(Tenn. Crim. App. 1997). In the present case, thetrial court entered onejudgment of conviction as
to each victim. The conviction for felony murder committed during the perpetration of a robbery
was merged into the conviction for premeditated murder as to victim Jones. The conviction for
felony murder committed during the perpetration of arobbery was merged into the conviction for
felony murder committed during the perpetration of premeditated murder as to victim Thomas.
Additionally, we acknowledge that a general verdict of guilty is sustainable if any one count in the
indictment is sustained by the proof. Tenn. Code Ann. 8 40-18-111. Accordingly, proof of
premeditated murder of Clarence Jones is sufficient to sustain the convictions.

Conclusion

We hold that the trial court’s findings concerning the voluntariness of the defendant’s
statements to police were supported by the record and, therefore, those statements were correctly
admitted into evidence. Although we hold that non-capital defendants are not precluded from
receiving state-funded expert assistance at trial, our de novo review of the record reveals that this
defendant failed to show aparticularized need for a mitigation expert. Accordingly, thedefendant’s
motion was properly denied. Finally, we hold that there was sufficient evidenceto support thejury’s
finding of premeditation in the murder of Clarence Jones. The convictions for premeditated first-
degreemurder of Clarence Jones and first-degreefelony murder of Tamakia Thomas based uponthe
premeditated murder of Clarence Jones are affirmed.

JOHN EVERETT WILLIAMS, JUDGE
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